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DATED A e No e 2024

EAST CAMBRIDGESHIRE DISTRICT COUNCIL (1)
and

HUNDRED FOOT HOLDINGS LIMITED (2)

PLANNING OBLIGATION BY DEED OF AGREEMENT
UNDER SECTION 106 OF THE
TOWN AND COUNTRY PLANNING ACT 1990 (as amended)

relating to land on the north east side of Straight Furlong, Pymoor and
land lying to the west of a road leading from Pymore to Westmoor Common, Downham
and land lying to the north of Little Drove, Little Downham

LEGAL SERVICES
EAST CAMBRIDGESHIRE DISTRICT COUNCIL
THE GRANGE, NUTHOLT LANE, ELY, CAMBRIDGESHIRE CB7 4EE



el

F .
L]

- E., e .

Date

19 e Ture 22t

BETWEEN:

(1)

(2)

EAST CAMBRIDGESHIRE DISTRICT COUNCIL of The Grange Nutholt Lane
Ely Cambridgeshire CB7 4EE (“the Council”); and

HUNDRED FOOT HOLDINGS LIMITED (company registration number:
13994721) whose registered address is Norfolk House Hamlin Way King’s Lynn

Norfolk PE30 4NG (“the Owner”).

together referred to as “the Parties” and the word “Party” shall mean any one of them

INTRODUCTION

1.

The Council is the local planning authority for the purposes of section 106 of the
1990 Act for the area within which the Site is situated and by whom the planning

obligations contained in schedule 1 to this Agreement are enforceable.

The Owner is the freehold owner of Parcel 1 and Parcel 2 and Parcel 3 of the
Habitat Bank which are registered at the Land Registry under title numbers
CB104593 and CB105332 and CB6136.

The Parties have agreed to enter into this Agreement in order to secure the
provision management and maintenance of the Habitat Bank as a Biodiversity
Gain Site as set out in the planning obligations contained in this Agreement,
having regard to the provision of the Council’s local plan, the NPPF, the 1990
Act, the 2021 Act and the 2023 Act.

The Parties have given due consideration to the provisions of Regulation 122 of
the Community Infrastructure Levy Regulations 2010 (S| 2010/948) as amended

(to the extent relevant to the obligations in this Agreement).
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NOW THIS DEED WITNESSES AS FOLLOWS:

1.  DEFINITIONS

For the purposes of this Agreement the following expressions shall have the following

meanings:

“1982 Act” the Local Government (Miscellaneous Provisions) Act 1982 (as
amended)

“1990 Act’ the Town and Country Planning Act 1990 (as amended)

“2021 Act” the Environment Act 2021 (as amended)

“2023 Act” the Levelling Up and Regeneration Act 2023 (as amended)

«Additional the sum of six hundred and seventy eight pounds (£678) Index

Monitoring Fee”

Linked payable by the Owner to the Council as a contribution
towards the Council's costs of reviewing a revised or
replacement HMMP submitted by the Owner in accordance with
paragraph 4.5 of Schedule 1 of this Agreement to include
reviewing the updated Biodiversity Metric and a site visit

“Biodiversity Gain”

an increase or enhancement in biodiversity value (measured
using the Biodiversity Metric) that can be dedicated by the
Owner to a development of land which requires Biodiversity Net
Gain to be secured and delivered off-site in order to achieve the

BNG requirements applicable under planning law

“Biodiversity Gain
Site” and
“Biodiversity Gain
Sites”

land as defined by section 100 of the 2021 Act where works are
required for the purpose of habitat enhancement which
enhancement is required to be maintained by the Owner for
thirty (30) years after the completion of those works

“Biodiversity Gain

the register established and maintained by Natural England of

Site Register” approved Biodiversity Gain Sites
“Biodiversity the statutory biodiversity metric accounting tool published by
Metric” DEFRA or Natural England from time to time that can be used

to measure the biodiversity value or relative biodiversity value of
habitat or habitat enhancement for the purposes of Biodiversity
Net Gain and current at the date of this deed is The Statutory




Biodiversity Metric (updated 12 February 2024)

“Biodiversity Net
Gain” or “BNG”

a net gain in biodiversity measured in accordance with the

Biodiversity Metric

“Biodiversity Unit”
and “Biodiversity
Units”

a unit(s) of measurement calculated by the Biodiversity Metric

“Breach Notice”

a notice which may be served by the Council on the Owner
pursuant to paragraph 7 of Schedule 1 of this Agreement

“Commencement

Notice”

a written notice served by the Owners on the Council pursuant
to paragraph 2 of Schedule 1 of this Agreement confirming that
i) the Owner has ceased use of the whole of the Habitat
Bank for Current Land Uses; and
ii) specifying the date on which the habitat enhancement

began

“Current Land

the baseline land use of the Habitat Bank expressed in the
Habitat Management and Monitoring Plan and Biodiversity

Uses”
Metric as being arable

“DEFRA” the Government’s Department for Environment Food and Rural
Affairs

“Expert’ has the meaning given in clause 14 of this Agreement

“Habitat Bank”

the land comprising Parcel 1, Parcel 2 and Parcel 3 together
totalling 21.13 hectares of land against which this Agreement
may be enforced as shown for identification purposes edged
green on the Habitat Bank Site Plan and which together
comprise a Biodiversity Gain Site approved by the Council for
the provision of 3.87 Biodiversity Units (non priority ponds) and
119.40 Biodiversity Units (other neutral grassland) in connection

with development in its administrative area

“Habitat Bank Site
Plan”

the plan attached to this Agreement at Appendix 1

“Habitat Creation
Works”

works of habitat enhancement to be undertaken to the Habitat
Bank by the Owner as identified in the Habitat Management and
Monitoring Plan to create new habitats and provide additional




Biodiversity Units in the Habitat Bank

“Habitat
Management and
Monitoring Plan” or
“HMMP”

the approved document titled ‘Habitat Management and
Monitoring Plan’ dated 26 February 2024 appended to this
Agreement at Appendix 2 as may be amended by agreement of
the Owner and the Council from time to time in accordance with
Schedule 1 of this Agreement which contains, but is not limited
to, a written narrative and spatial mapping details for
Biodiversity Gain on the Habitat Bank and the monitoring and

reporting requirements

“Habitat Monitoring
Report” and
‘“Habitat Monitoring
Reports”

a written report substantially in the form of Natural

England/DEFRA’s BNG Habitat Monitoring Report (unless

otherwise agreed in writing by the Council) to be provided by the

Owner at years two (2) and five (5) and on each anniversary of

the date of approval of the HMMP and thereafter every five (5)

years on the tenth (10"), fifteenth (15"), twentieth (20"), twenty-

fifth (25th) and thirtieth (30th) anniversaries respectively, which
sets out:

(a) the results of a review of the operation and effectiveness of
the HMMP since the previous Habitat Monitoring Report:
and

(b) any remedies or measures that are required to be
implemented to meet the requirements of the HMMP that
may reasonably affect the management of the Habitat
Bank; and

(c) the completion of any Habitat Creation Works for any part
of the Habitat Bank and the number of additional

Biodiversity Units created

“‘Index”

Consumer Price Index published by the Office of National
Statistics (or any successor government body minister or
department) or such other index as may be agreed

“Index Linked”

any payment expressed in this Agreement which is payable to
the Council is to be increased by reference to the Index and as
provided in clause 11 and the term “Indexation” shall be

construed accordingly

“Interest”

interest at four (4) per cent above the base lending rate of Bank

of England from time to time
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“Monitoring Fee”

the sum of four thousand seven hundred and forty six pounds
(£4,746) payable by the Owner to the Council in accordance
with paragraph 3 of Schedule 1 of this Agreement as a
contribution towards the Council’s costs of reviewing the Habitat
Monitoring Reports and monitoring compliance with the Owner’s
Obligations under this Agreement for a period of thirty (30)
years from service of the Commencement Notice

“Natural England”

the public body known as Natural England or any successor
body which acts as the Government’s advisor for the natural

environment in England

“NPPF”

the National Planning Policy Framework (December 2023) or
any revision or successor document thereto

“Owner’s
Obligations”

the obligations given to the Council by the Owner as set out in
Schedule 1 of this Agreement

“Parcel 1”

that part of the Habitat Bank registered at Land Registry under
titte number CB6136 known as land lying to the west of a road
from Pymore to Westmoor Common Downham marked for
identification purposes only as “Pygore (Parcel 1)’ on the
Habitat Bank Site Plan

“Parcel 2”

that part of the Habitat Bank registered at Land Registry under
titte number CB105332 known as land on the north east side of
Straight Furlong Pymoor marked for identification purposes only
as “Straight Furlong (Parcel 2)” on the Habitat Bank Site Plan

“Parcel 3”

that part of the Habitat Bank registered at Land Registry under
titte number CB104593 as land lying to the north of Little Drove
Little Downham marked for identification purposes only as “Little
Drive (Parcel 3)" on the Habitat Bank Site Plan

“Permitted Uses”

In respect of the Habitat Bank such uses of the land as
expressed in the HMMP as are in accordance with and are not
prejudicial to the implementation and operation of the HMMP

subject to any necessary consents being obtained

“Phased
Completion Notice”

a written notice served by the Owners on the Council pursuant
to paragraph 2 of Schedule 1 of this Agreement confirming the
completion of the Habitat Creation Works for that phase




“Planning Manager”

the Council’s senior planning officer or any other officer to whom
it delegates some or all of their functions under this Agreement

“Working Days”

any day from Monday to Friday which is not Good Friday,
Christmas Day or a public holiday including statutory bank

holidays

21
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2.3

2.4

2.5

2.6

2.1

2.8

2.9

CONSTRUCTION OF THIS DEED

Where in this deed reference is made to any clause sub-clause schedule
paragraph sub-paragraph or recital such reference (unless the context otherwise
requires) is a reference to a clause sub-clause schedule paragraph sub-
paragraph or recital in this deed.

Words importing the singular meaning where the context so admits include the
plural meaning and vice versa.

Words of the masculine gender include the feminine and neuter genders and
words denoting actual persons include companies corporations and firms and all
such words shall be construed as interchangeable in that manner.

Wherever more than one person is named as a party and where more than one
party undertakes an obligation all their obligations can be enforced against all of
them jointly and severally unless there is an express provision otherwise.

Any reference to a statute shall include any modification extension or re-
enactment of that statute for the time being in force and shall include all
instruments orders plans regulations permissions and directions for the time
being made issued or given under that statute or deriving validity from it.
References to any party to this deed shall include the successors in title to that
party the personal representatives of that party and any party deriving title
through or under that party and in the case of the Council the successors to its
respective statutory functions.

Unless stated to the contrary, reference to the “Owner’ shall include its
respective successors in title and assigns and reference to the “Council” shall
include its successors in statutory functions.

Where this deed requires a plan or strategy or other document to be submitted
to the Council for approval or agreement then upon approval of the same it shall
be deemed to have been incorporated into this deed and the same shall apply to
any provision requiring a review of any such plan or strategy or other document.
The headings are for reference only and shall not affect construction.
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2.10

3.1

3.2

3.3

3.4

52

Any obligation, covenant, undertaking or agreement by the Owner not to do any
act or thing shall be deemed to include an obligation, covenant, undertaking or

agreement not to permit, procure or allow the doing of that act or thing.

LEGAL BASIS

This Agreement is made pursuant to section 106 of the 1990 Act; Part 6 of the
2021 Act; section 111 of the Local Government Act 1972; section 33 of the 1982
Act; section 1 of the Localism Act 2011 and all other enabling powers and has
been entered into by the Council pursuant to those powers with the intent that
the covenants and obligations shall hereafter run with the land pursuant to
section 106 of the 1990 Act.

To the extent that they fall within the terms of section 106 of the 1990 Act,
obligations covenants restrictions and undertakings on the part of the Owner in
this Agreement are planning obligations for the purposes of section 106 of the
1990 Act and subject to clauses 7.6 and 7.8, are entered into with the intent that
they are enforceable by the Council not only against the Owner but against any
successors in title or assigns of the Owner as if that person had been the
original covenanting party in respect of the interest for the time being held by it.
To the extent that any of the obligations contained in this Agreement are not
planning obligations within the meaning of the 1990 Act, they are entered into
pursuant to the powers referred to in clause 3.1 of this Agreement.

The planning obligations created by this Agreement bind the Owner and its
successors in title and assigns of each and every part of the Habitat Bank.

CONDITIONALITY

This Agreement shall come into effect upon the date at the head of this
Agreement.

THE OWNER’S COVENANTS

The Owner covenants with the Council to observe and perform or cause to be
observed or performed the Owner’s Obligations contained in this Agreement at
the time and in the manner provided herein and to comply with any covenants
and other agreements expressed to be made on its part elsewhere in this
Agreement.

The Owner shall indemnify the Council for any reasonable expenses or liability
necessarily incurred as a result of a breach by the Owner of the Owner’s



6.1

6.2

2

7.3

7.4

7.5

7.6

Obligations and failure to comply with any covenants and other agreements

expressed to be made on its part elsewhere in this Agreement.

THE COUNCIL’S COVENANTS

The Council covenants with the Owner that it will observe and perform or cause
to be observed or performed the obligations on the part of the Council as set out
in Schedule 2 of this Agreement at the times and in the manner provided therein
and to comply with any covenants and other agreements expressed to be made
on its part elsewhere in this Agreement.

Nothing in this Agreement shall fetter the statutory rights, powers or duties of the
Council as a local planning authority in the discharge of any statutory function

(as the case may be).

MISCELLANEOUS
The Owner agrees declares and covenants to pay to the Council immediately

prior to completion of this Agreement, the legal costs of the Council reasonably
incurred in the negotiation, preparation and execution of this Agreement and the
Monitoring Fee.

Without prejudice to clause 2.7 of this Agreement, this Agreement is not
intended (nor does it) enable any person who is not named in this Agreement to
have any rights to enforce any terms of this Agreement under the Contracts
(Rights of Third Parties) Act 1999.

This Agreement shall be registered as a local land charge by the Council.

Where the agreement, approval, consent, expression of satisfaction or a
subsequent Agreement is required or sought by the Owner from the Council
under the terms of this Agreement such agreement, approval, consent,
expression of satisfaction or subsequent Agreement shall not be unreasonably
withheld or delayed and (if given) any such agreement, consent, approval or
expression of satisfaction shall be given in writing (and shall be of no effect
unless given in writing).

Insofar as any clause or clauses or other provision of this Agreement is found
(for whatever reason) to be invalid illegal or unenforceable then such invalidity
illegality or unenforceability shall not affect the validity legality or enforceability of
the remaining provisions of this Agreement.

No person shall be liable for any breach of any of the planning obligations or
other provisions of this Agreement after it shall have parted with its entire
interest in the Habitat Bank (or part where such breach occurs) but without
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7.8

7.9

8.1

prejudice to liability for any subsisting breach arising prior to parting with such
interest provided that the notice required by clause 16 has been given and for
the purposes of this clause a person parts with an interest in the Site
notwithstanding the retention of easements or the benefit of covenants,
restrictions or reservations in respect of it.

The Council will upon written request of the Owner at any time after the
obligations of the Owner under this Agreement cease to be relevant issue
written confirmation of the same and request cancellation of all related entries in
the register of local land charges.

The obligations contained in this Agreement shall not be binding upon nor
enforceable against any statutory undertaker or other utility supplier who
acquires any part of the Habitat Bank or interest therein for the purposes of the
supply of electricity gas water drainage or telecommunication services
PROVIDED THAT if a statutory undertaker or other utility supplier acquires any
part of the Habitat Bank for such purposes the Parties agree that the Council
shall be entitled within three (3) months of such acquisition to the provision by
the Owner of replacement Biodiversity Unit(s) on the Habitat Bank (or if this is
not practicable on land in the Council's administrative area, the precise location
of which is to be agreed in writing by the Council) in place of those Biodiversity
Units (if any) which had previously been allocated (which replacements shall be
of an equivalent number, type and level of enhancement to those so lost).

Any monies held by the Council under the provisions of this Agreement shall in
any event become the absolute property of the Council and shall not be subject
to return by the Council to the payer in the event that the Owner or such other
person becomes bankrupt or has a winding-up petition or a petition for an
administration order presented against it or an administrative receiver or a
receiver and manager is appointed in respect of the Habitat Bank or any part of
the same or any other property or the Owner shall enter into any arrangement
scheme compromise moratorium or composition with its creditors or any of them
but shall continue to be held by the Council under the terms of this Agreement.

WARRANTIES

The Owner hereby warrants and covenants that it is the freehold owner of
Parcel 1 and Parcel 2 and Parcel 3 and that it has full power to enter into this
Agreement and there is no other person or body having a charge over or any
other interest in the Habitat Bank within its ownership whose consent is

10



8.2

9.1

10.

10.1

1.

12.

12.1

necessary to make this Agreement binding on the Habitat Bank and all estates
and interests therein.

The Owner hereby warrants and covenants that at the date hereof there are no
interests (legal or equitable) required for the purposes of section 106 of the 1990
Act in the Habitat Bank other than those detailed in this Agreement and that no
part of the Habitat Bank is subject to any constraints, including but not limited to
restrictive covenants, planning conditions, hydrology, flooding, archaeology
and/or contamination which would be reasonably capable of affecting its

suitability as a Habitat Bank.

WAIVER

No waiver (whether expressed or implied) by any Party to this Agreement of any
breach or default in performing or observing any of the provisions of this
Agreement by any other Party shall constitute a continuing waiver and no such
waiver shall prevent the Party granting it (or implied to have done so) from

enforcing any of the relevant provisions or from acting upon any subsequent

breach or default.

CHANGE OF OWNERSHIP

The Owner covenants with the Council to give the Council written notice within
ten (10) Working Days of any of the following events which relate to the Habitat
Bank, namely (a) conveyance (b) transfer (c) lease (d) assignment (e) mortgage

or other disposition entered into in respect of all or any part of the Habitat Bank.

INDEXATION

The Additional Monitoring Fee payable under this Agreement shall be Index
Linked from the date hereof until the date on which such sum is paid in full to the
Council and any such payment shall be treated as part of the relevant

contribution.

INTEREST

If any of the Monitoring Fee or the Additional Monitoring Fee payable under this
Agreement is not paid by the Owner to the Council for a period exceeding five
(5) Working Days from the due date the Owner shall pay on demand to the
Council Interest on any outstanding portion of the principal sum thereon from the

11



13.

13.1

14.

14.1

14.2

due date of payment until the actual payment and any such payment and any

such Interest shall be treated as part of the relevant contribution.

VAT

All consideration given in accordance with the terms of this Agreement shall be

exclusive of any value added tax properly payable.

DISPUTE RESOLUTION

Save as provided in this Agreement the Parties will attempt in good faith to
resolve any dispute, claim or proceeding arising out of or relating to this
Agreement promptly initially through negotiations between the respective senior
executives of the Parties who have authority to settle the same and thereafter as
provided in this clause 14.

If the matter is not resolved through negotiation within twenty-eight (28) days
after the date upon which the dispute or breach was first notified in writing by
one Party to another then such dispute or difference may be referred by any
Party giving written notice to the other Parties to an independent and suitable
person holding appropriate professional qualifications to be appointed (in the
absence of an agreement) by or on behalf of the president for the time being of
the professional body chiefly relevant in England with such matters as may be in
dispute and such person shall act as the “Expert” whose decision shall be final
and binding on the parties in the absence of manifest error and any costs shall
be payable by the parties to the dispute in such proportion as the Expert shall
determine and failing such determination shall be borne by the parties in equal
shares. A person appointed pursuant to this class shall act as an independent
expert and not an arbitrator. It shall be a term of appointment that a timetable
for determination of the dispute shall be fixed at the outset of the matter

provided that such timetable shall provide that:

14.2.1 Each party to the dispute must submit its first representations to the Expert

within twenty eight (28) days of the person appointed writing to the parties

requesting such representations; and

14.2.2 Once the parties to the dispute have received the first representations that

14.3

each has submitted to the Expert, they shall have a further fourteen (14)
days to submit to the Expert their response to these first representations.
The provisions of this clause shall not affect the ability of the Council to apply for
and be granted any of the following: declaratory relief; injunction; specific

12



14.4

14.5

15.

15.1

16.2

performance; payment of any sum; damages; any other means of enforcing this

Agreement and consequential and interim orders and relief.
This clause 14 does not apply to disputes in relation to matters of law which will

be subject to the jurisdiction of the courts and nothing in this Agreement shall
fetter any Party’s rights to bring an action in the courts.

This clause 14 does not apply to any dispute which may arise in relation to any
matter which is expressly to be agreed or approved or determined by any Party
in its absolute discretion pursuant to this Agreement or in relation to any failure
or delay by such Party in agreeing or approving or determining such matter in its

absolute discretion.

NOTICES

Any notices and other communications in relation to this Agreement shall be in
writing and shall be deemed to have been validly served or given if delivered by
hand or sent by registered or recorded delivery or prepaid first class letter post
(or its equivalent) to the party upon whom it is to be served or to whom it is to be
given or as otherwise notified for the purpose of giving notice in writing.

A notice or communication shall be served or given:

15.2.1 on the Owner at the address set out above or such other address as shall be

notified in writing to the Council from time to time and

15.2.2 on the Council at the address set out above or other such address as shall

15.3

16.
16.1

17.

17

be notified in writing to the Parties from time to time and addressed to its

Planning Manager.
Any notice or other written communication to be given by the Council shall be

deemed to be valid and effective if on its face it is signed on behalf of the

Council by a duly authorised officer of the Council.

JURISDICTION

This Agreement is governed by and interpreted in accordance with the laws of
England and the Parties agree to the non-exclusive jurisdiction of the English

and Welsh courts.

TERMINATION AND VARIATION

This Agreement may be terminated by the Owner:

13



17.1.1 in respect of any or all of the Biodiversity Units from the Habitat Bank which

have not been allocated to developments within five years of the date of this

Agreement; and/or

17.1.2 in respect of any or all of the unallocated Biodiversity Units from the Habitat

17.2

18.
18.1

Bank of which the Owner has sought and received written confirmation from
Natural England for the removal of any or all of the Biodiversity Units from
the Biodiversity Gain Site Register under Regulation 24 or Regulation 26 of
The Biodiversity Gain Site Register Regulations 2024 (as amended)

IT BEING AGREED THAT in the event of the Agreement being terminated

pursuant to clause 17.1 above: (i) the Council shall repay to the Owner
such pro rata amount of the Monitoring Fee properly owing to the Owner as
a result of the reduction in number of the Biodiversity Units from the Habitat
Bank; and (ii) the Owner shall no longer be bound to use such Biodiversity
Units from the Habitat Bank as have not been allocated and/or have been
deregistered from the Biodiversity Gain Site Register for the Permitted

Uses.

IT ALSO BEING AGREED FOR THE AVOIDANCE OF DOUBT THAT in respect

of any or all of the Biodiversity Units from the Habitat Bank which have
been allocated, the termination provisions pursuant to clause 17.1 above
shall not apply and any and all allocated Biodiversity Units from the Habitat

Bank will remain subject to the terms of this Agreement.

In the event of a variation to the terms of this Agreement the Owner and the
Council may by agreement make such changes to the Agreement (with such
changes to be documented in a deed of variation to this Agreement) as are

reasonably required to take account of the variation.

DELIVERY

The provisions of this Agreement (other than this clause which shall be of
immediate effect) shall be of no effect until this Agreement has been dated.

IN WITNESS whereof the Parties hereto have executed this Agreement on the day and

year first before written.

14
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SCHEDULE 1
THE OWNER’S COVENANTS WITH THE COUNCIL

The Owner covenants with the Council as follows:

2.1

22

2.3

2.4

Biodiversity Gain Site Register
The Owner hereby acknowledges and accepts that the Owner shall not allocate

any Biodiversity Units from the Habitat Bank until such time as the Habitat Bank
has met the eligibility criteria of Natural England and has been formally recorded
on the Biodiversity Gain Site Register in accordance with Regulation 11 of The

Biodiversity Gain Site Register Regulations 2024.

Commencement Notice, Phased Completion Notice and Implementation of
the Habitat Management and Monitoring Plan

To serve on the Council the Commencement Notice prior to the completion of
allocating any Biodiversity Units in relation to the Habitat Bank.

Following service of the Commencement Notice on the Council pursuant to
paragraph 2.1 of this Schedule 1 of this Agreement, the Owner shall (unless
otherwise agreed with the Council in writing):

2.2.1 cease using the whole of the Habitat Bank for any Current Land
Uses save for the Permitted Uses by the date specified in the
Commencement Notice;

2.2.2 not use the Habitat Bank for any Current Land Uses (save for the
avoidance of doubt any Permitted Uses) during the period of thirty
(30) years from the date specified in the Commencement Notice that
the habitat enhancement began;

2.2.3 implement the HMMP (subject to any revision or replacement that
may be agreed in writing pursuant to paragraph 4 of this Schedule 1)
for a period of thirty (30) years from the date specified in the
Commencement Notice that the habitat enhancement began.

To serve the Council with a Phased Completion Notice upon completion of each
phase of the Habitat Creation Works.

Following service of a Phased Completion Notice on the Council pursuant to
paragraph 2.3 of this Schedule 1 of this Agreement, the Owner shall (unless

otherwise agreed with the Council in writing):

16



3.2

4.2

4.3

4.4

2.4.1 Not allocate any part of the Habitat Bank as Biodiversity Units unless
and until any Habitat Creation Works for that applicable phase have
been inspected and agreed in writing by the Council;

2.4.2 Manage and maintain the habitat created as a result of the Habitat
Creation Works for that phase for a period of thirty (30) years from
the date on which the Habitat Creation Works for that phase are
agreed in writing by the Council pursuant to paragraph 2.4.1 of this

Schedule 1.

Monitoring Fee
To pay to the Council the Monitoring Fee immediately prior to completion of this

Agreement.
The Owner shall not allocate any Biodiversity Units in relation to the Habitat

Bank unless and until the Monitoring Fee has been paid in full to the Council.

Habitat Management and Monitoring Plan

The Owner shall comply at all times with the HMMP and shall be responsible for
the delivery management and monitoring of each part of the Habitat Bank in
accordance with the HMMP and shall only allocate Biodiversity Units in relation
to the Habitat Bank that are approved by the HMMP.

The Owner shall provide the Habitat Monitoring Reports to the Council at the
intervals stated in the definition of Habitat Monitoring Reports in clause 1 (unless
agreed otherwise) and shall provide to the Council evidence of compliance if
requested.

The Owner shall review each Habitat Monitoring Report with the Council and if
the Council (acting reasonably) is of the view that a Habitat Monitoring Report
indicates that the HMMP is not being complied with it shall notify the Owner to
that effect setting out its reasons for holding such opinion as soon as reasonably
practicable after the review and, in any event, within eight (8) weeks of receiving
the Habitat Monitoring Report.

Following receipt of any written notice from the Council pursuant to paragraph
4.3 above, the Owner shall submit to the Council for approval the HMMP
remedial measures that are designed to ensure the aims of the HMMP can be
met including such further revisions as are reasonably required by the Council
until such time as the HMMP remedial measures are approved in writing by the
Council PROVIDED THAT the Owner shall implement the HMMP remedial

17
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4.5

measures as soon as reasonably practicable after they have been approved by

the Council.

Without prejudice to the operation of paragraph 4.2 above, the Owner may at

any time prepare and submit a revised or replacement HMMP to the Council for

approval in writing including (for the avoidance of doubt) to make provision for:

4.5.1 the use or management of the Habitat Bank in a manner consistent with its
function as a Biodiversity Gain Site;

4.5.2 to take account of any relevant changes in law or guidance PROVIDED
THAT such revised or replacement HMMP shall not prejudice the
continued functioning of the Habitat Bank as a Biodiversity Gain Site
and/or any existing allocation

and in the event that a revised or replacement HMMP is submitted by the Owner

in accordance with this paragraph 4.5 the Owner shall pay to the Council the

Additional Monitoring Fee at the same time as submitting the revised or

replacement HMMP for approval by the Council.

Encumbrances

The Owner shall not:

5.1.1 create or cause or permit any encumbrance to the registered title to the
Habitat Bank; or

5.1.2 execute, renew or extend (nor cause or permit the execution, renewal or
extension of) any lien, licence or similar interest

that may reasonably affect the management and maintenance of the Habitat

Bank in accordance with the HMMP, without the prior written consent of the

Council such consent not to be unreasonably withheld or delayed.

Access
To allow access to the Habitat Bank on reasonable notice and at reasonable

times to persons duly authorised by the Council for the purposes of monitoring

compliance with the HMMP and this Agreement.

Breach Provisions
If following a visit to the Habitat Bank and/or following a review of the HMMP,

the Council (acting reasonably) gives notice to the Owner that it is not satisfied

that the Owner is complying with the Owner’s Obligations then:

7.1.1 the Council may serve the Owner with a Breach Notice setting out (a) the
Council’'s reasons why it alleges the Owner is not complying with the
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Owner’'s Obligations (b) what steps the Council proposes the Owner
should take to remedy any breach or non-compliance with the Owner’s
Obligations and (c) the reasonable time period within which any steps

specified in the notice shall be taken by the Owner;

7.1.2 The Owner must notify the Council within twenty (20) Working Days of the

service of the Breach Notice whether the Owner accepts or disputes the
notice and if it disputes some or all of the terms of the Breach Notice the
Owner shall provide the Council with a reasoned response to the Breach
Notice within the said twenty (20) Working Days;

7.1.3 If the Owner accepts the Breach Notice, the Owner and the Council must

within twenty (20) Working Days of the date of accepting the said notice
use reasonable endeavours to agree with each other what steps are
required to remedy the breach and, if applicable, any remedial works
whereupon once agreed the Owner shall commence and diligently
proceed to remedy the breach in accordance with the time period specified
in the Breach Notice (or such other period as may be agreed between the
Owner and the Council) and, if applicable, complete any remedial works in
accordance with the time period specified in the Breach Notice (or such
other period as may be agreed between the Owner and the Council);

7.1.4 In the event of a breach resulting in the loss of one or more Biodiversity

Units in the Habitat Bank where the lost Biodiversity Units cannot be
replaced in the Habitat Bank through remedial works, the Owner shall
either secure replacement Biodiversity Units elsewhere within the
Council's administrative area or the Owner shall purchase statutory
biodiversity credits of an equivalent number, type and level of

enhancement to those lost Biodiversity Units;

7.1.5 In the event of either (a) the Owner disputing the Breach Notice or (b) the

Owner and the Council being unable to agree what steps are required to
remedy the breach then either the Owner (in the case of (a) above) or the
Owner and/or the Council (in the case of (b) above) may request that the
matter be referred for determination by the Expert to be appointed
pursuant to the mechanism in clause 14 of this Agreement:

7.1.6 If the Owner does not use reasonable endeavours to remedy the breach

within the stated time period or longer period as agreed with the Council
then the Council will be able to pursue all legal remedies (but shall be

under no obligation in respect thereof).
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SCHEDULE 2
THE COUNCIL’S COVENANTS WITH THE OWNER

The Council covenants with the Owner as follows:

1.

Not to unreasonably withhold or delay giving its written approval to any revised
or replacement HMMP submitted by the Owner to the Council pursuant to
Schedule 1 of this Agreement provided that the Owner has paid the Additional
Monitoring Fee in full to the Council where applicable.

To operate abide by and comply with the arrangements terms conditions and
obligations for the purposes set out in this Agreement.

To give reasonable notice (SAVE in respect of anything which may be regarded
by the Council (acting reasonably) as an actual or emerging emergency) to the
Owner of its intention to access the Habitat Bank for the purposes of inspection
pursuant to paragraphs 2.4, 6 and 7 of Schedule 1 of this Agreement or to
ascertain compliance with the requirements of any Breach Notice issued under
paragraph 7 of this Schedule 1.

Save for the Monitoring Fee (which is designed to be spent over the thirty (30)
year lifetime of the HMMP) if any sum paid to the Council or any part thereof is
not committed for the purposes specified herein ten (10) years after the date of
receipt then the Council covenants with the payee to repay to the payee all or
any of the remaining balance that remains unspent or not committed together
with Interest which has accrued thereon from the date of receipt of payment by
the Council to the date of repayment.

For the avoidance of doubt, for the purposes of paragraph 4 above any sum (or
part thereof) shall be deemed to have been committed if the Council has
entered into any contract or given any undertaking (whether enforceable in law
or otherwise) the performance or fulfilment of which will require it to expend
funds in the future.

To use the Monitoring Fee and the Additional Monitoring Fee (as appropriate)
for its intended purpose and not for any other purpose.

To monitor the implementation and operation of the HMMP by way of periodical
physical visits to the Habitat Bank by a suitably qualified ecologist and
environmental management professional to inspect the Habitat Bank and to
provide as soon as practicable afterwards a written report to the Owner of the
findings of the visit at the following intervals:

7.1 atyeartwo (2); and at year five (5); and

7.2 every five years thereafter.
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APPENDIX 1

HABITAT BANK SITE PLAN
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THE COMMON SEAL OF
EAST CAMBRIDGESHIRE DISTRICT COUNCIL

was hereunto affixed in the presence of:

Director Legal /GhiefExesutive-

SIGNED AS A DEED by
HUNDRED FOOT HOLDINGS LIMITED

acting by a director and its secretary or

two directors

Director:

Director / Secretary:

23

)
)
)






